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TO THE READER. 



The object of these pages is not to set up one 
or other of the conflicting doctrines which 
respectively represent the suitors of the Custo- 
mary Court, as freemen or slaves, having estates 
at the will of their lord, or holding by services 
undefined and unlimited^ as appendant to the 
tenement or the plough ; but to satisfy doubts 
on certain texts which have been made the 
foundation of these several conflicting theories, 
and to pursue the inquiry so far as to prove the 
falsity of most of these assumptions, and to fix, 
with a great degree of probability, the place in 
the constitution of the early society of Europe, 
which was filled by the class of landholders. 
The writer has to solicit the indulgence of the 
reader; in the crowd of authorities consulted 
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third peDDy." This is often instanced in thie 
Domesday Book, as well in the Gavelkind, 
county of Kent, as in the several manors and 
boroughs in other districts/ If we may con- 
sider the post-fine, and the limitations of estates 
for more than one life, to have been respectively 
institutions of a later date to that in which the 
kiug and the earl divided the levies between 
them ; then it will be apparent why the old cus- 
tomary payment to the king for his post-fine, 
and to the Lord of the Manor for his fine upon 
au estate for lives, should give an increase of 
one-half upon the older assessment. It would 
only be necessary to explain how the Baron of 
the Exchequer had been ousted of his perquisite 
in the case of the post-fine, and how in the other 
the Lord of the Manor had assumed the place 
of his royal master. In the latter case it will 
appear that we ought also to account for the 
count's third penny being now missing; for it 
will appear, in a subsequent part of this inquiry, 
that the protectiou of the neighbouring earl was, 
distinct from the corporate jurisdiction, gene- 
rally sought by small corporate bodies, and we 
know that the manor was subordinate to the 
^* honor'* and its earl. The steward, then, whose 
name we shall have occasion to mention here- 
after, or taxor, as acting for the kiug, estimates 

♦ See Domesday Book, " Dover/' " Norwich." 



the customary fiue as the king^s portion of the 
fine^ on the supposition that the earl had col- 
lected his portion by his own bailiff, in the same 
manner as in the case of the post-fine in the 
Exchequer^ the supposition appears to have 
been made that the baron had taken his third 
penny from the praefine. If these observations 
respecting the ^^ fine " should be disallowed, we 
might perhaps seek the meaning of a tax^ in 
the '^rent,'' which appears to have been. of the 
essence of customary tenements, while these 
tenements have distinctive properties, separating 
them from farms paying rent, though ^^ geld/^ or 
tax, is forgotten in the modern phrase {geUH- 
ing) ^' yield-'mg and paying. (See Spelman.) 

Gavelkind land is allowed to have its distinc- 
tive appellation, derived from " Gafol " or 
^ Gabel," and means a tax. This is the mean- 
ing of the word in France, Spain, and Germany, 
and appears always to have been so : the re- 
spective forms of the word are, " Gabelle '^ in 
France ; ^ Gabela," and afterwards '^ Al Cabala," 
in Spain; and ^^GabeP' is a recognised word, 
meaning " tax,'' in the German glossaries. In 
boroughs, as well as in the districts denominated 

^ See the note in p. 13, referring to Struek de faedo. - It 
is to be observed here, that the word rent is not of frequent 
occurrence on the Rolls. " Yielding and paying " so much 
is the more usual phrase. Yield is from " geld," which in its 
most usual signification is a tax. 
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gavelkind, the gabel was generally payable, as 
appears from Domesday Book. 

Now, it is observable that in places where 
gavelkind tenure prevails, copyholds are un- 
known ; of this North Wales and Ireland, gene- 
rally, are examples. If we find that copyholds 
agree with gavelkind lands and boroughs in the 
particular of paying taxes in the early Saxon 
times, we have a reason why the gavelkind and 
copyhold lands should not be found together. 
Now in boroughs* the existence of a permanent 
tax ipso nomine appears. In copyholds the tax 
is to be traced to the fine. 

In the above three casesonly there wasaland tax. 

* See Domesdaj Book, voce Dover, Canterfmry, Walling- 
ford. Wbitaker, in his history of Manchester, gives another 
meaning of Gavelkind, from the Welsh, " Gavel Cenedl," a 
" noble estate." He says "Gafael "means a feudal estate in the 
laws of Hoel. See p. 26fi. Many very fanciful derivatioas, 
as " Give all fo kind," t. e, " Give all to children, {kind being 
SaKon for child,) is one of the more striking. (See Robertson 
on Gavelkind.) Perhaps the reader will be satisfied nith re- 
ferring the first half of the composite word to that which it 
iiinst resembles — Gabel ; and the latter he will not deprive of 
llic derived meaning it holds in our language in the present 
day particularly, as " Gafol-land," without " kind," is the old 
expression. (See Spelmau.) As to thu position laid down by 
Wbitaker, that Gavelkind was general in Ireland and Britain 
in ihe 10th century, this needs proof. All lands in Wales 
were held of the King. LI., 337, t. e. all Wales was Gavelkind. 
.\b to the derivation of Gabel, when it occurs without the above 
ier mi nation, little has hitherto been hazarded. The Gommon 
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But socage lands are sotaetiines supposed to 
have been of a distinctive holdings and liable to 
pay tribute, from the circumstance of so many 
socomanni'^ being mentioned in the Domesday 

dictionaries of the respective langpiages noticed in the text, will 
satisfy the reader of the accuracy of the interpretation here 
given. In the " Recopilacion " it appears plainly used as " Tax.** 
The word Gafol-gild also occurs, (see Spelman, in voce,) gild 
is the genus ^ tax." See Watkins*s Appendix, p. 409. 

7 According to Turner, (Anglo. Sax. ii. 256,) the Danish 
counties give a population of 100,000, out of a total for all 
England of 190,000 in the census, * as appears in the Domes- 
day Book. This would only be balanced by another pecu- 
liarity, that out of a total of 23,000 Sochomanni, the counties 
Leicestershire^ Lincolnshire, Norfolk, Suffolk, and Northamp- 
tonshire, all within the Danish pale, give 22,000. In the 
above passage it is not attempted to discuss the subject of 
" Socage." Perhaps many of the conflicting readings of that 
word would be explained by a reference to the dates of the 
authorities. (See Fleta, ii. 72 ; Fitzh. Abr. pi. 29 ; 2 Black- 
stone's Comm.) The word " Hereman," or " Areman," is ab- 
ruptly dismissed by many text writers as meaning slave ; it 
is, however, abundantly testified by documents produced by 
Savigny in his " History of the Roman Law,'* that " Areman'' 
was another form of " German," and that " Areman,*' from the 
5th to the 10th century, means freeman of the conquering 
tribe, as distinguished from the subject Roman. In the pas- 
sage to which this note is appended, I have asserted that the 
^ Socomanni " of the Domesday Book were taxed subjects of 
the Dane ; they were in comparative slavery ; but those who 
paid tribute in the 10th century in Norfolk, had previously 
conquered that territory from the Romans and Britons. It 
is therefore quite consistent with history, that 8oc«manni 
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Book, or Tax-roll of the Norman Conqueror. 
When it waa set down, above, that no other 
lands appeared to have been taxable, the ex- 
pression should have been qualified, it was meant 
that they were not taxed to the Saxon treasury ; 
but in the counties from which the Domesday 
Book collects its ** socoroanni," there had been 
au intermediate dynasty — that of the Danes, 
who continued settled in Norfolk and the adjoin- 
ing counties for a century, endiug at the Norman 
Conquest. There the Saxons, or men of Sokes, 
thut is, men calling their place of justice, Soke, 
were " liegemen to the Dane." 

This idea of an oppressed class is revived in 
the meaning of " socomanoi,'* at the age when 
Fleta was written. In lib. i. c. viii. they are de- 
scribed as freemen who had been ousted of their 

slioutd lueiiu tribulanea, aod that Soe ainrald have raeanl the 
(.'ourt of SaaoD freemen. (See iipelnian voce Soc, Hickes' 
Thesaurus. Turner's Anglo-Saxons.) Hie Saxon form of 
ibe word Soc is Socue. Soke for '' Manor," or a jurisdicban 
compnsing the manor, is of too frequent occurrence io the 
Court Rolls of various manors at the preseut da; (o require 
further illustration (see an instance, Wutk. App. ii. 419,) but in 
the Uanor of Wadhurst, in Sussex, the meaning of the nord is 
marked *iUi precision, being opposed to ' Bond-land." Tbe 
interpretation in Spelman's Glossary, where Soc is derired 
Irum soeoN, t~ to follow,") and means "Curia domini seca»- 
Juu CMtsHetudioem,' has not received amendment from any 
fubseqitent authoHl}-. 
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possessions, ^^ et. qoia hujusinodi tenentes cul- 
tores regis dignoscwitur provisa fuit quies ne 
secta facerent ad comttatum vel hundredum vel 
ad aliquas inquisitiones assisas vel juratas nisi 
in manerio.'^ He proceeds to say that their asy- 
lum is called the Soke. There are no other ex- 
ceptions to be made to the case of taxed lands as 
above explained. ^^ Bocland ^ will be mentioned 
immediately in a note to the next paragraph. 

In the description of the clcusses arising out 
of the mixed Roman and barbarian institutions 
prevailing at the foundation of the modern states 
of Europe, and the centuries immediately fol- 
lowing that epoch, as displayed by Streuk de 
Feudo: and Heineccius '* Leges Germanorum,** 
we find none answering to our *^ copyhold ^ te- 
nements ; but the ^^ Fiscal Allodium/^ or allot- 
ments dependant on the crown, or more briefly, 
the ** crown reserves " or *' crown lands/' seem 
to answer to the manor or lordship and its ter- 
ritory.® 

These considerations explain the apparent 

8 The able old text writer^ Streuk^ describing the feud by 
its distinctive qualities, compared it with those of the usufruct 
and of the emphiteusis. The former of these, the usufruc-. 
tuary^ has some properties which resemble the customary 
tenant : he had not the Dominium, and therefore could only 
^ claim the freehold '' in the name of the lord, (or f«oiibr to 

4 

his use ;) he could not build nor alter the form or mode of 
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anomaly of one gavelkind county, (and a few 
rare instances of other districts in England 

farming' the land. But this if allowed to be the origin of 
copyholds, would only prove the antiquity of conveying* to 
uses, and leave the jurisdiction of customary courts to be 
accounted for. The emphiteusis differs from the condition of 
customary tenements as well as from the feud, inasmuch as 
the power of alienation without license from the lord belongs 
to the emphiteusis. Yet Dr. Halifax, in his lectures on the 
civil law, has declared that contract and the copyhold tenure 
to be identical. The tenure de censo, or by tribute, conferred 
on its occupier the power of changing the mode of farms, 
and of building on the land, which distinguishes it from the 
copyhold, though it resembles this in not giving the lord 
the power of seizing the land for the arrears of rent which 
the emphiteusis did confer^ making the land forfeitable if 
the canon or hire were in arrear three years. Another spe- 
cies of contract was the ^ Libellarius," land being here taken 
on condition of restoring it after a term of years, upon repay- 
ment, to the party taking the land, of the sum for which he 
had been let into possession. These ^ libellaria" Streuk com- 
pares to the " Bona Colonaria," or " Meyer Giiter." It would 
be presumptuous to say that in the word ^ Libellarius" we are 
to seek the original of ^ Bocland :" but the similarity of ex- 
pression is striking. (See, however, LI. Hen. i. 70.^ There 
is a treatise upon the ^Colonaria," by Sarigny, (An- 
nates of Royal Academy, Berlin, 1822. Turner's Anglo 
Sax. ii. 581,) who particularizes chiefly the payment of a tax to 
the state by the patronus, which he collected from the tenants or 
coloni ; this refers us rather to the copyholders than to the ^ Li- 
bellarius," but Streuk (who uses the word merely as an analogy) 
may have had the idea of softne particular district of coloni 
and Meyergiiter. The " Libellarius " conveys the meaning of a 
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beyond that county,) an anomaly remarkable, 
when gavelkind is explained by its presumed 
meaning of tax-paying. 

^ Mortgage." In the Cottonian MS. (Claudius IX.) wherein 
is given the ancient record of the Abbey at Abingdon, a tene- 
ment ''in vadimonio," occurs once, and perhaps oftener; but 
certainly it is not of frequent occurrence there. Where "Boch- 
land " occurs in the Manor Rolls at the present day^ it is most 
usually an ancient name of a particular tenement or tenements, 
without affording any traces of tenure implied by it : in the 
Domesday Book it appears a proper name at the conclusion 
of the notice of the lands of the Abbey of Abingdon. In Leges 
Hen. [. c. 70, ^ Bocland " appears to have the meaning of 
''Allodia fisci." Of the remaining contract mentioned by 
Streuk, is that of the Precaria, or tenements held of the church 
for short terms, renewable for the same term. Heinec- 
cins, in his treatise on the German law, says, the two great 
classes of land are the lands of ancient inheritance, (altvater- 
liche stammgUter,) which he calls " Allodia," and the " Cen- 
sitica," the former he divides into propria and fiscalia ; the 
allodia- propria are the tenements acquired on the ancient 
division of the conquered territory among the conquering 
tribes, each share being called the "sors,'' or "loos," as 
" Sortes salicsB," &c« The jfiaeaHa were always styled in the 
grant as conveyed ex beneficio domim, but were separated into 
two classes, one of which only are properly called " beneficia," 
and were attended with services ; (they were also called " ho- 
nores;") the others were not attended with services, and 
were called " bona salica." l^he former, or " Beneficia, (" h(h- 
nores/') seem referable to the subject of which we are treating. 
The name " honores" is identical with the seignory comprising 
customary tenements of greater or less extent : the tenure will 
therefore arise out of the relations between the Saxon (or 
other barbarian) and the ancient occupiers of the district 
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But it will be objected, that copyholders were' 
of the caste of slaves, and therefore, must al-* 
ways have been liable to satisfy the occasional' 
or permanent demand of their lords, whether it 
were made in the shape of an annual levy, or by 
the surrender, on a death, of the '' peculium.*'' 
Without pursuing the distinction of ^ freeholdei^' 
and copyholder," through the different periods 
of feudal encroachment, it will be necessary to 
explain this distinction, as it occurs in docu- 
ments of the Saxon era, Houard (Coutumes 
Norman- A nglaise, p. 236) cites from the Domes- 
day Book, ^* Istam terram calumniatur W. C. 
dicens pertinere ad manerium .... Cobtra- 
dicit quod ille qui tenuit liber homo fuit et potuill 
ire cum terra quo volebat." The allodial tenantij* 
are frequently mentioned, with the addition ^' et • 
patuerunt ire quo voluerunt;" this will be f6ttnd' 
under the head ^^ Hachetdorm,'' in Kipplei^wern 
hundred, and ^' Spesholt," in the next mentioned 



which had not originally been allq^^d to any individual in the 
conquering army. What we should expect to remark in this 
particular tenancy, would be the payment of a tax, or quietus 
redditus, payable before the grant, to the public treasury, and 
certain limitations to the exactions of the steward or tax 
gatherer, which had by custom gained the force of the char^ 
ters, aa .we. find in Manorial districts. This note having in- 
creased to an inconvenient extent, the further consideration 
of the ^ Beneficia ^ and the tributaries in them will be found 
at a subsequent page. 
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liupdred of Chenetebie, in the Domesday Book, 
Berkshire, or in the Cottonian M. S. {Claudius 
C. ix,) before referred to. " Non potuit ire quo 
volebat,*' — "non potuit recedere ab," sometimes 
it is added — ^* sine licentia," have suggested to 
many text writers the idea, that the tenants in 
manors were ** Glebae ascriptitii/* and assign- 
able as chattels at the " will of the lord." Some 
answer may be found io this doctrine in the fact 
that, in the Domesday Book, cited in the before 
mentioned document, relating to the lands of the 
abbey at Abingdon, in speaking of the lands at 
Trigeleford, it is written down,—" Quinque 
Taini tenuerunt de abbate nee potuerunt rece- 
dere quo voluerunt;" the Taini, or Thanes, being 
the highest order of commoners and freemen up 
to the latest period, when the distinctive appel- 
lation occurs. In the same page of the M. S. 
occurs the following: — " Lin ford; Walter 
Gifiard tenuit de Abbate Linford tempore Regis 
Edwardi, eamdem tenuerunt filii . . . de Abbate 
nee potuerunt alias ire absque licentia et tamen 
commendaverunt se Waltio sine Abbatis prse- 
cepto.'* Here the " cofnmendatioy' refers to an 
act contradicting the tenure or custom expressed 
in " nee potuerunt ire alias '* This commen- 
dalio was a personal clientship, the ^^ homage " 
of after times, without the notion of tenure, or 

c 
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holding the land of the person to whotn homage 
was due. 

In Domesday Book it occurs. Norfolk. Heok- 
ham et Stalham, *' Hsec doo maneria calumniatur 
Robert Mallet quod Edric antecessor babuit comr 
mendationem tantdm^ tempore Regis £dward}> 
illorum qui tenebant ; et dicit quod pater suos 
(soil : pater Roberti) ex eis seisitus fuit et hoc 
testatur Roger B." Again^ in the notice of the 
Borough of Norwich in Domesday Book it is 
said^ that of twenty-two burgesses^ Count Ha- 
rold had the Sac Soc and Commendation: but 
that one of the twenty-two ^^ ita dominicius edset 
ut non potuit decedere vel homagium facere sine 
ejus (Harold's) licentia/' from this it appeara 
that one of the twenty-two was subject to th^ 
territorial^ or feudal^ clientship^ here called hoixi* 
age^ and distinguished from . the . old persoQial 
clientship^ called ^^ connnendatio.'' 

In the notice of Dover, Canterbury^, and many 
other cities and boroughs^ the relation of the 
commendati and " Protector/' or *^ Defensar^" 
who is stated to be the ewl of actjoining domains^ 
is mentioned: in which cases the commendatio is 
generally stated to be due to oi^« while the sac^ 
socy.gabel^ and ^ all customs^'? are due to an* 
oth^r : these Jatter comprising all the territqirifti 
seignory or dominion^ which now form manoti^i 



,\ 
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Hghte. I have stated this commetidatio to have' 
been a personal clientsbip, upon the authorities 
and analogies as above. 

Niebiihr, in his history of Rome, illustrates 
the ancient Latin *^ clientela,'' by reference to 
institutions similar to those apparent on our 
Domesday Book ; Heineocius, LL Germ. 126, 
127, mentions the services and relations of the 
Pfahlburger and Ausburg^r, as approaching this 
idea of " commendatio ;" and Niebiihr s illustra- 
tions of the Clientes, are from the same order of 
*^ Pfahlburger,^ but it is difficult to assign the 
precise period at which the commendatio to a 
^ Protestor or Defensor'' became changed into 
fealty, of which there is no reasonable pretence 
fbf doubting the commendatio was the origin, 
aad of stating how and when the addition of 
^ homage^ was made to that institution. But of 
the introduction of feudal tenures in this country 
a few observations will be hazarded at the close 
of this inquiry; To return to the meaning of 
^^non potuit ire cum terrkquo volebat," the fol- 
lowing passage froni the laws of Henry I, is in 
point. *^ Omni domino licet summovere homi- 
nem suum ut sit ei ad rectum in curifi, suS. et si 
residens est ad remotius manerium ejusdem ho- 
lioris tinde tenet, ibit ad placitum si dominus 
liuus summoneat eum. Si Dominus ejus diversos 
feodos teneat non cogitur per legem homo unius 

c 2 
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honoris in aliam ire placitam — irtsi.^ Here we 
have the lord of a ftMd breaking throng the 
boands of a manor, and coosdtating bis court of 
fladta^ or '' pleas^'' at tbe castie or bead of the 
honor, instead of at the manor court, held bj 
his conyenient depntjr, the steward ; but at . the 
same time we recognise a modificatioii of the 
state of manorial proceedings, which is meant in 
the expression, *' Non potuit ire cum terra quo 
Tolebat,*' or (in the case of a manor held of the 
abbey,) ^^ Non potuit discedere ab ecclesia.'' 

The meaning of slare is supposed to attach to 
the estate held '< at the will of the lord.'' But I 
do not find that limitaticn ^ the copyholder's 
estate expressed in any documents of the Saxon 
period, and in Reeye's History of the EngKsk 
law the copyholder's estate is said Bot to bate 
beem so expressed, '^ at the will,^ in any extant 
document earlier than the 42d£dw. HI.; in the 
statute or record, Elxtenta Manerii, tempore 
Edw. I.% the copyholders are called *' Gusto- 
marii Tenentes;" in Fleta» the foUowii^ pas- 
sage, [fo. 71.] wiK gire a just. idea itf the 



9 HecTe's Hist Eagl. kw, toL liL 212. He cites tWsex- 
pressioQ* ^ Tenentes per Roll selonqoe la voliwtat le Seigneur,*' 
lir»iD 42 Edward III. 35, as the earliest introductioii of tl^ 
liATtatioa '^at tbe will of tbe lord.* Id an act of tbe reign 
Iteiiy IV., cftpjboMers are noticed as ''Tenentes per !e 
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6f thkt era. '* Item Ah custumariis quot sunt e{ 
<iihd sit eorum secta et qaantam quilibet habet 
et quantum terras quilibet tehuerit et quantum 
vMe^nt tenura suas tarn de' antique dominico, 
t^dla\ de novo perquisito. . Tenurae dico ut in 
Ihlif^sAfeigio, curtdageis, terf4 arabili^ prato, pas- 
ttira^ redditu^ bosco et huj iismodi : ad quantum tal- 
ffeifi valeantper annurh kinedestructione et exilio 
'£giciundo et quantum valeant suae operationes 
et consuetudines et quantum reddant in redditu 
singulis annis et qui' possunt falliari ratione 
isanguinis nativi et qui nbn quae omnia prout ex- 
tehsa fuerint imbreTientur.*' 
i *Agatn, iti tbe same book, [fo. 71.] the mixed 
domfmunity of customary tenements are described. 
^"Itfem* in ejusmodi maneriis sunt liberi tenentei 
«t*ftoda ibiKtia^ et sarjentise et puH bativi sicut 
WJtii" in'. '^egtlo.^ The Appendix to' Watkins' 
«d*dtid vMomfe, \Vin ^ffbrd'siifbcie^t examples bf 
«hen.«ifritraittd bbnd and cbpyholder, the latter 
beSi*gfconfbundM»\WtrhBmer of Bocihland, an A 
bmg-also octtisrdiiaUf 'it^l^d '* free tenaht/* but 
whether tWi^ iattet' 'vv'oipd be tbe customary style 
or not the Rolls will not determine. 
' Iri many toanoWs fh I^orfollc, according to Lord 
Cbke, [cap. 3^. j and at Farnham, in^ ^i^rrej^ 

^tplce Prior, W9rce6tershire, andl manx^Hftikfiff 
ii^an^qr^^ as appears in tbe Appendix ta WtvAi 



kins' Copyholds, (See pp. 241. 345. 413.) and 
manor of Stepney, the hoMiBg* is by the ^^ ao^ 
customed rent and services;^ aoother instance in 
p. 312, where it is ^^ secundam consaetodinem 
patriae.'* 

The expression ^^ ad Tolnntatem Doniim/' 
which had been grafted on copyhold estates at 
so comparatively recent a period as above no- 
ticed, appears to have grown oat of another 
expression, ^^ ex voluntate,^ or '* ex benevo- 
lentia," which occurs in most grants of the 
Saxon era. In the issuing of laws of the 
Saxon era, the preface declares them to be 
made " at the will of the king,** In the Re^ 
copilacion of the Spanish laws the expressiMi 
is also used, (voluntad y merced.) In tiie'WiH 
of King Alfred a limitation in tail male isacooms- 
panied with the words " ex bene placito meoi* 
^^ Absque voluntate," is the usual expressiMi 
denoting a wrongful possession, of wilieb na- 

1 It must be noticed that, with the words of grant of a feud^ 
'* ex beneficio," there was an accompanyiDg condition, long 
preserved, ag^nst aiiesatkm : this .inaMeoahiKtj of the iahe- 
nta&ce is frequently enjoined by the early barba^cian co4eSt as 
noticed by Houard, ^ Coutiimes Norman Anglaises, 235," thie 
right of rttractus by the heir in case of sale by the ancestors 
is noticed by Heineccius, 399. 401. See also. Leges fiaio- 
riim, XVII. 
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meroQs^ instances occur in the notice of the Abbey 
of Abingdon in Domesday book. 

The idea of a copyhold^ in its original insti- 
tution^ on. the Saxon conquest of Romanized 
Britain; as an allodium fisci, is coupled with 
woirda^^f grant of like import. Heincecius says^ 
m the passage before alluded- to, that such grants 
were always styled " ex beneficio." This 
was also the title of a feudal grant, when the 
new doctrine of territory subject to be held of 
the crown^ superseded the socage^ or allodial 
state of Saxon Britain. If we were to pursue 
the inquiry, as to the condition of the copy- 
bdder, we might easily find the distinction of 
ibondand free tenants exemplified on the rolls of 
Itaanors at this day, and ^ bond land," from the 
same) (evidences would appear, an application for 
a distinct, subject, and not for copyhold tene- 
iDC»tSd But the fixed status of slave in the 
Saxon times, and subsequently, is pointed out by 
marks not to be mistaken. We find no ^^ cus- 
toms '* set down for bond-land, or bond-tenants, 
but that on death, a poll-tax, called chiefage or 
head money , was paid from their savings, or 
by the employer, to the lord of the manor or 
honor, and as to customary services no such 
dis,tinctions apply to the servile class, ^^ span 
and hand service," ('^ Span and hand deinst/') 
that is-— foot and hand at the will of another , 
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was the di^Uaction of tbeiTiOrdar^ aud theiiKiap- 
pellations were^ ^^ Eigeoe Icmite, ^ mitertlmfifiii^ 
cc)88-leute^ la$Mn» ciirmedea ourroedge vtild- 
fang," and tbeUka^rtaiccordiftg to the Gismiao 
vocabulary, and in tbj^.SdXMi^ oaanyoftbelsatile 
appellatives 4>ocUri^ itttJitbf^radditiofi of oifiiel^ of 
equally onknowii jertM^A^nc ib Normao tkm» 
the cHste was di^aigfittted by.tbeir personal de- 
gradation^ as the feudal dependants were terri- 
torial slaves, the foi;mer Wiere^ therefore, known 
aa sons of slaves , .or sJlavas bj^ the misfortune ^f 
birth — nativi and nief.* 

One of its old meanings, is at^obed to the? w^d 
**. villein '' or *^ vill^nuEji,^' vahich is identiqi^ 
with copyholder^ at eras wh^o it* bpre, ap<^er 
m^iAingt aiid thu^ the siafus^ ojf the c^py^ptder 
is misdescribed. , ; ;: ' . ../..• j -uw^ 

teuants are mentioned. ^Item de heri^tis, .^uf djiM^^ iv^^r* 

foreqsicis et exhenniis,". and exhennia appear/ to be payments 
made by slaves (See Ije^es Salicse^ o5. 967.) In Watkin s 
XppendixVp.'fi9i. 3^4;'thl'pa^^ fc^'feoift'tenaBts is in- 
-ttkii^e^:" H^tiedciiM e«<iMer«i^iiiiilk<^ tidsls ][Mid:by slaves ai 
Ck^tbiftByii ' ^)k>»ws i]apM$i''469Tn\f»(Afyi4f(h^UimMt9en' SRifts 
kuner. Oster Eyre, Marfifis ^^^^.\ Pfn^t ^ax^^.,}[\^ 
fkifch, Frucht zehenden^ TJiese will be found iif <y)i9prise 
none of iiie words of grant accompanying the donation of a 
inanor> as before noticed. ' He afterwards noticed dnie/pay- 
ments made by slaves, which are peculiar to that caste. 
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c|BNt)^ Ihe fbtlbifing^ boumderdtiond are sub- 
.cnttted on this poi«t :--- 

I'^fPhe fine payable cm the murder of a vtUaiD 
(UraK'due to bis kindred^ »ud tidt to the Lord. — 
-rbtWills I. W\\kim^ QQ5>y 
'<• ^Slo the ^^ TiHain^ or T^y hinder is called a free 
iwao iH'the laws of Henry I. e. 70. 76. These 
references are giten by Hattam. ** Middle ages, 
2; 292—4. > .; 

In the rental or snnimary of the abbey lands 
at Abingdon, in the Cottonian M. S. (CldudinSy 
C. ix.) following the extracts there given from 
tfce Domesday Book^ the ^ villanus/' does not 
•appear, the classes mentioned are ^^ homines,'' 
'^'hwtfci/'^ and ^''pagani." 
''^'^tfeherbert bints that ^^ tenant in viHenage," 
was a new name. (N. B. 11.) 

Ancient demesne was entitled to the designa- 
^tioit)el'»^1>vJUana'Si^vitia,r aoitording toBracton, 
^fe'i. i*ri''Jv'e.'2&:)-' " •.••..>...:.. ^ ..... 

■ V^lfanils, accordhi^ to Coke, 'Is derived from 
** villa.'^ ypllaire ^lerees in this derivation, 
adding;, t;hpt ,thj?i f^^^. pt npbles »wer^ .distia- 
guished fnoR^ ib«i viUai% talking their ^rank from 
tHe eironmsCaBdib '«if potssessing a castle^^^trfiBaf- 
ViAgtcrnon Stat.M.'Rlch. II: ^ 
"''^^'^ Villa,** according to Spelnian, is a^couAiiu- 
jpyty Jjpund by one " fraiik pledge.^^ .' Y "H ^^!^ 



". '. . 



26 

this sense, ooeurs in. Dugdnle b Momnstiocuuiy 
*^ UDam villain in Dover,'' In the laws. of Wdn 
liam the Conqueror [xxix] occurs the expres^oo 
^^ £t po8tea«.8] serait cuz ^i villa in franto- 
plegio;" and the serait cuz seems to refert>to 
the class rnentioiied' iatbelaw xxxiii. ^^ Oelles 
qui custment la terre/ ^nd pay ^* droit cense^'' 
are not to be removed from tbeir possessioQ& 

We have here the customary tenants (accord- 
ing to probable interpfetatioo) distinguished 
from the ^^ villanus/' but identical with him in 
the circumstance of paying droit cense. 

Therefore^ when it is said (Frmssart on Fitz^ 
herherVs Reading of 4 Edw. LJ that viUenagej 
or slavery, was introduced by William the Ooo^ 
queror^ we are not to be understood that ** vil-f 
lanus " then acquired that meaning. The :Wii0d 
viiianus is -often used as synonymous /with t^co- 
lonus/' (so in f the 'laws of Cbarlemagne^' aoaord^ 
ing to Honard, Costumes N.A.fK203.) il^e 
word '* cAlonus '* imports shfve, according to 
most authorities. Buti in others he appears 
to be entitled to claim by his oustamary pay- 
ments. Isodorus contra Gn^^iv^M. L. Ep. 21^ 
and m the laws of Alemanni^ (Duoange in voce 
'^colonus,^) as the expression ^^ Quiciinque libb^ 
ram edclfesias quern colonnm vocant ocoiderit." 
Again^ in the same code, [let.lvii.] ^^ Si< aaitem 

.' • • . •• ;/ 
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dm& Mmren — «t ona hupserit sibi cosequali li^ 
herOy alia autam iMipserit aut colono regis aut 
eoiono ecclesiie — ." 

It appears from these different parallel phrases 
that the meanii^ of vin»nos does not become 
more apparent. If \ra'give'up all nice distinc*^ 
tioBS, and write dowa ^i^slave," yet here we shall 
again get into oo«ifasioii. What was a slave? 
Tacitus informs as, \Oerm. 25.] *^ Caeteris ser- 
vis (after mentioning those men who stake their 
freedom on a game at hazard) non in nostrum 
morem descriptts per familiam ministeriis utan<> 
tur: suam quisqiie mdem sues penates regit. 
Friimenti modum dominus aut pecoris aut 
testes ut colono injungit: et servus bactenus 
piaret. Cseteri donvas officia uxor et liberi exe-* 
quontor.'^ 

-• > So that tbe slave was reaUy^ a 'lenant paying 
ciartatn rent. It is not to4>e woadeved at tha/t in 
ti&k undeterminate state of tfae>several Masses of 
society, one should often be treated of under 
tbe name of another. But we must, in receiving 
old interpretations, give their ancient meaning 
to words,— ^^ knight^''* at a remote era will mean 
kneckt^ or servant ; house-carl, which sounds 
like domestic churl or drudge, was an honour- 
able officer of the palace in the time of Domes^ 
day Book. {See Appendix to Domesday Boots j) 
Manning, in his treatise on the Court of Exche- 
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qiier, (Appendix T. T.) * in 'speaking of'thfe 
Assessional manofs hi Cornwtilh concludes^ tliafi 
those customary teviements^ comprised as tenanti^^ 
1st, freeaien^SdviVilleiiiM, who had acc^ntt^t, 
or conveyaiic*^ fW' tb^r* ^>^ taking;*' and, I3»j 
villains, whose taikii^ \hi$ n6t so protec5ted'V 
and yet in procees^of tiliDe> these shades of dis- 
tinction had betioiMi * (ost/ and the assessional 
tenantry appear a homogeneous body.' 

But these notices respet^ting the meaning of 
^^ ex voluntate,'' or ^* Ad volutitatem,'' * are un- 
necessary if no tenure,— thdf is, no territorial 
subordination under a so^caWed ^'lord,'* or su- 
perior, by whatever name, was known in tfaes6 
early times : a point attempted to' be matfe but? 
in the abov^ observations respet^ting *'ComAi^- 

a TB« eipresit^n^^Rknts b6th free andtjopjr,^ Jip^k^ U^^ 
irodiicecl €ii..thpJCdiiali;BdIbMrf Moyfieldi.: (WfeilA^Viypt* 
peiidi^,i^\,^^^^4.) ,.T^?fmU>of t^w iHiuW dwell /^^fit-fliaii 
after proclamations, or without liqeiisci, iap^iir forfei^mr^ji^.^^^ 
cording to the alleged custom of Lyttlecot, Wiltshire, of' 
BerUpy, GlpuQflster^bir*, 4m^,fpf,|J%i\Yli4»b.'..(QtbQr, Wfum- 
stances dePiQtJiig t|ie.»ubjeGiortjdiM^i^t)on4r0on oft 'o(^y holders 
"IftJi begpll^ctad from Bla/dtst(^mp?ifi3tfd VH>l....r! .. ' . 

suqji^j^^pf ^pre geijeral, au ,e.Yid««H3tt oC tke. fiaka»mem^\ 

^1^ .fft? ^RPJ^hP^^^'^ ' In many caqes. the,,distiiiGti0aiiii.ii9a|J«H 
(Ijiaml^^tlhj^t^^t th^ fine at will shall be only ^ the fir^^ufKl 
cha39^^j,.a,^^angef : a copyholder already ix) poases/^iQiiit «jadl) 
purchasing a second tenement, pays a light fine byto^stomq m 
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c|3ti(»."f It will :be SBid^ hoM^^ever, that the 
^ijjardof tb^ flianor" is lUe title rof an order of 
t|)^, iQO$t ancient date.-. Tkk^^is, oot the case. 
^^, jptominiuiB,'' as^ the dMftiKicitiQp of full right of 
P^fipettya contraM^d ^i^ht t\^ us^t^ructy may 
oq99^iQoaUy occur j (y^t^ a^tivyi^diave shown, this 
r^l^tipn does not Ipi^oi^n^ oustomary tenancies,) 
9^4 ''dominus'^ occurs /rieqwntly in the Domes- 
day Book as implying iteuf^ncy ; but, like " ho^ 
wagium/* " socsigiuuif? ^5 viUenagium.'' and 
many. other das^w^d/s, that of " dominus ^ ap- 
pears an interpolatii9j»i-by the contrivers of that 
T^^^bool?, ^> ^AWniqium/^ meaning the de- 
(^^.lfind*f^rjnM by „th^. patron of the manor^ 
ifl.pf mpre fnequent occurrence ; and iu the rent- 

'^9ttii9f *^® Abingdon. Abbey (M^S, Cotton:) 
the classes of the Abbey lands appear four, that 

PfiFftl?4^i^ Hv^ '' ri/*.fc¥*'' t^at^by. »^f,pagroii/' 
a^few ii^sOT of the teoemotitiSM o£^ ^ ticmyiwes/^ a^rKi^ 
fetoth*yy>^fe<WW© in rfew>ftWd(>/t^/p(laihed itf 
pi*evi6iS^ paiss'i^^fes^'^ W *^ in dominico' yictu mo- 

I** Thw pet^ftial^liitit^p^ppeArs W havd been of very re- 
mote aMi^trityi ^o5li^<f€'dWeJ^>^f4he a«6iettt' G'ermdhs, n4en- 
tioned by Tacitus, i^fe ^Iffef^wS^^ft); tor ttikig's clletit, V« bb Kad 
tbe di^itig^isMi^»lidti<$i^'^^d feSxtr^orcKtiariiy liigUiT^e^Tri, 
(?Wft'*iS^3tt;r^F»^V#lisfc Rmi.Ikiw, cap. 3; 4, arid 5^ pas^m;)" 
a^^Who'lntbecadeof'tbe^ fVank w«is of tbe c^t^'^iti Which 
ibV'ltitrilkiifit ordef of Frankisb nobility had n^erged'sb edVly as 
tkt» cOfi4^<€f0t of OanU («Stot^nf/, Ibid. p. 186;)^ bife'liik^afTd^^ 
in pioo^^f this position. - - - ...>>".,• 
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nachorain^) which last appear to be the deinesole 
lands farmed not by the rustici or pagani, but 
perhaps by the slaves, or *' coloni ecclesias." 

In the next place I wonld allade to the ^^ Cus- 
toms" (or consuetudines) of the manor." By 
this expression are now generally understood 
the estates^ peculiar in qqality or quantity, 
which can be limited in the respective manors^ 
But by reference to the margin, it will appear 
how small a portion of the ancient codes of laws 
or customs appertain to the transmission of pro- 
perty.^ If we take *^ Customs of the Manor" in 

^ With a view to ascertain how far our laws of the limit** 
tioit and traDsraission of property might be traced to the bar- 
barous era, the 5th and 6th centuries, I ha^ inspected ilia 
volume of Ancient Laws. (Paris Edition, 1573.) Of the 
71 chapters of the Salic laws, only two (the 62ad and the lasi) 
appear directly referable to the subject of IranteissiaiL of 
landed properly. The 68nd chapter directs^ the movie of %t^ 
cession to the ailodial'pro^petijf which mode i» different litom 
that assigned for '^ terra Salica^^'for thai there beiiig .the 
famous law of exclusion o^ the ^female^ stock of heirsu • Imthe 
laws of the Alaroanni, 55/ d6v!5i7/ l^lfeiteite doWer: fmm*58 
to 92 inclusive rela(|e ehieAy ti> offibhceto ag«itik<the person; 
but 88 directs the equal partition of the inheritance among the 
brothers : 92 relates to a particular modificatiott «f the law <of 
succession, known to us as ^' Curtesy of Englandr'* With 
the exceptions here noticed^ the transmission of propta-fyiia 
not Mentioned in this code, it may be mentioned, that tkta 
OMie appeaprs to have been concocted by Ecclesiastics;; •and! 'in> 
the distinction of the usufructuary interest and Dommrom ib 
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tHaeBenAe of ^^the laws of the place called the 
Mdnor of /' we should expect here some- 
thing like the same indifference to the subject of 
succession or sale or bailment^ as appears in the 
GOdes mentioned in the note* Accordingly, in 

be enjoyed in the respective cases pointed out in Law 92, the 
Code certainly points to thai di Justinian. 

In the Code of the Bargiindian> the first law enjoins the 
preservation of royal donations by the heir^ but permits the 
division of other patrimony ; laws 13 and 14 also relate to 
landed estates ; law 42, implying a right of equal partition 
among children, dii'ects a mode of succession in failure of 
children ; 51^ 53^ and 54, also relate to succession to landed 
property; also 58 and 62;— with these exceptions^ the 88 
chapters of the Burgundian Code scarcely touch upon the sub* 
jeot of landed property. 

In the Hipnarian Code, chapters 35, 50, 51, 52, 58, 61, 
SQi'VJP&Ti^jpoo. the transmission of property; the rest chieily 
relalie toriihe scale of pnnishuents for kittiiig and maiming a 
foUew Ripuarian or slave, with a few regulations to preserve 
order acod justice in the holding of courts for trial of oifences, 
or administeiuig thetgoverntnientk - In the Bavarian. code there 
is achapto? on pledges^ AAolhev dn. lending and bmrctmngp 
a third on salea\ a part of chaptef 17<as to sale of the allodial 
pn^erty, and tliQ la»lt(2lBt) ebapteff is upon orchards, groves, 
and bees : the rest of the code has scarcely any reference to 
the transmission of property. The ''vetus lex Saxonum" is 
very short, consifiting of sixty-four sentences or laws,, of which 
nine relate either to succession on marriage or death, or^o the 
safe of land. But from law 23 it appears that the date «f thi3 
cddb (should be placed at a comparatively modern ^pooh, while 
theyMW«TO> under subjection to the Franks. . . 
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the Domesday Book^ the *^ customs'*^ or (con* 
suetudines) are always spoken of as the extra- 
ordinary levies payable by land-holders to the 
king or his deputy^ or the local superior. In 
the grant of manors, whether by the crown 
(which is generally the case in the instances on 
record of territorial grants) or by a subject, the 
*^ consuetudines/' or ^^ tributaria,'*® (which ap- 
pear used as comprising well-known particulars 
in a few grants or Latin translation of grants, 
are generally to be traced to the ^^ Sac et Soc^ 
thol et theam, infangtheof^ binnan burgan, butan 
burgan^ hamsocne, grithbrice, forsteal/' which 
mean respectively^ according to the translation 
contained in the record above noticed in the 
Cottonian M. S.^ — 1. Litagium; 2. exquisitio- 
nem ; 3^ 4. teloneum^ et appriationem ; 5^ 6^ 7. 

7 *^ Celles qui custment (other reading * castinent *) la terre 
a droit cense," is an expression in the collection of Laws of 
William I., by Wilkins [Law 33]; but as this expression 
never occurs elsewhere, and has puzzled an early copyist so 
far as to guess at another reading, I should think it an error 
for cultivent. 

In the Abingdon Records (Cot. M.S. "Claudius," c. ix.) 
there is a recital of encroachments and exactions by the king 
or his officers, in one of which is the expression, '* Passim 
praedari ac si licitum foret in consuetudinem sibi usurparunt," 

8 The usual class word by which the Sac Soc, &c. are 
granted, is either '* Tributaria," or ** Consuetudines," or, 
lastly, " Libertates." " Tributaria terrae," in a grant by Olfc, 
A. D. 790. {Cat. M. S ) 
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Iiifkif captum liatronem infra bargum et extra 
bdrgtim ; 8. domus assaltum ; 9. pacis infrac- 
tionem ; 10. obviationem (obstruction of way). 
These '^customs'' compass^ exclusive of the 
small proportion of the subjects shown in the 
note, the subject of all the earlier codes, if we 
omit^ as we must^ the lawd relating to the dis- 
tinguishing of orders in the state, ecclesiastical 
and civil, free and slave, and those describing 
the mode oif holding the public courts, which are 
rarely omitted in the above ancient codes. 

Lastly, it may be urged in defence of the 
tenure implied in the modern form of Surrender, 
that these customary estates were held by the 
^^ttccustomed rents.** This idea of a holding to 
fehti trrhire has already been disproved by the 
delBnitioTi of the farmer, or ^* Censiticus," viz. 
that b^ cofiLd change the course? of cultivation, 
could %uild' and improve or waste,— ^all which is 
contrary to the nature of Copyhold. It may be 
said, this customary rent points to that payment 
in kind made by the slave as is^ described in 
Tacitus. But/the smallness in the amount of 
these rents does not warrant ^Aich conclusion. 
It is probable that all actual emolument arising 
from these quit-rents, and, we may ad J, from 
the fin^s, was swallowed up in the land-tax^ or 
'MHanegelt," in the last century of the Saxon 
epoch. This would account for the silence on 

D 
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the subject of ^* Rents" (i.e. tribute) in tbe grants 
of manors of tbe era of Edward the Confessor. 

If we turn from tbe modem forms of surren* 
der, and examine the ancient grants, we find the 
following noticeable points. Firstly^ these grants 
of Manors appear generally made by the King. 
Now the royal revenue is divided into the ordi- 
nary and extraordinary : the latter includes the 
^^ customs," the former the crown lands. The 
lands not disposed of. to private individuals at 
the original allotment of the Saxon conquest, 
were those which were specially allotted for 
the support of the crown, another portion of 
land being left in the hands of the subject, or 
conquered people, paying tribute to the state. 
It was generally forbidden to a freeman to sell 
his ^* Allodium," and in case of sale the ^^ jus 
retractus" ^ by his heir might be enforced : it 
can scarcely be supposed that a purchase of the 
fee-farm, or patrimony of the king, would have 
been more secure from the reclaim by his suc- 
cessor. We may conclude therefore with rea- 
son, that the tributary land was alone comprised 
in these royal grants, or rather in the grants 
made by the king, his bishops, earls, and other 
nobles confirming. 

In the next place we find that a tax-collector, 
by the Saxon name of '* Steward," (^* Steura," 

9 Heineccius^ Leg. Germ. 399. 401. 
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a taxj Spelman ; *^ Steuer/' ditto in German,) 
was established over every community now 
known as ** Manor.'' Boulainvilliers points oat 
the same order of things in the conquests of the 
Franks upon their expelling the Visigoths : they 
did not occupy the soil, but imposed a tax 
which was collected in local magazines : those 
magazines became the origin of the ^^ beneficia," 
(or ^^ allodia fisci/' as before explained.) 

The " Court Leet"^ is ** of record/* a circum- 



1 The word "Leet" is probably a corruption of "Leute," 
which means the same as folk or people, Leet occurs as fre- 
quently as any name for Court held for the Manor. The 
following, areirom Watkins* Appendix, giving the most usual 
forms of expression applied to the Court held for the Copy- 
holders and the Manor generally. There will be seen in some 
of the instances a distinction between law-days and mere days 
of presentments (called Courts by modern customs) of Sur- 
renders and Deaths of Tenants. 

Dymock. Law Days and Courts Baron. A three weeks* 

Court if there be any plaint of. 
Framfield, Sussex. Court. Airs Court (seem) annual for 

tax on ho^s. 
Stepney. 6. Copyhold tenants to have like allowance upon 

every view by them to be made. 

23. Billa vera. 
Hemel Hempsted. Court Baron and Leet, kept in a loft over 

the market-house. 
Coggeshall, Essex. Great Coggeshall, only a Court Baron ; 

Little Coggeshall, Court Baron and Leet. 

D 2 
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stance which marks its superior antiquity to the 
Court Baron, which is not of record. The 
Leet is a Court of Frank pledge, and deriveable 
out of the SheriflTs Torn, a more general ses- 
sions of similar jurisdiction, and, like the Leet, 

EarPs Court, Middlesex. Court to choose Headbaroitgk. 

Court may be called at any time at plrarge of the tenant 

calling it. 
Great EHingham, Norfolk. Court Leet 
Gestenhall St. Michaels, Worcestershire. Court Leet and 

Court fiaroD. 
Littlecott^ Wilts. Court Leet. 
PluDistead, Kent. Court Leet and Court Baron. 
Stoke Prior^ Worcestershire. Court Leet and Court Baron. 
Shelf hanger^ Norfolk. Within the Jurisdiction of the Leet 

of the hundred of Diss, paying 2«* as Leet-fee. 
Teddington and Alston^ Worcestershire. Court Baron and 

I 

Court Leet. 
Weardale, Durham. Halmote. 
Whiston and Claines, Worcestershire. Court Baron and 

Court LeeL 
Wimbledon, Surrey. A Leei at Easter, when the Head- 
boroughs pay a common fine. 
Worplesdon, Surrey. Courts to be held twice a year, once 

with a law-day, * 

Woolwich, Kent. Court Leet and Court Baron held yearly. 
Yarmouth, Norfolk. Burgh Court, ta be kept once a week, 

and adjourned at the Bailiff's will. 
Yetminster. The Lord of the Manor ought to find a Steward 

to keep two Courts there every year at the least, one about 

Hocktide, the other about Michaelmas. 

Thei original grant of Edward the Confessor is given in 
the before quoted MS., p. 129. 
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of' record ; while the County and Hundred 
Courts^ being later creations, are not of record. 
The institution of such courts or offices, through 
all the counties (except the gavelkind^) cannot be 
accounted for on any expediency suggested by 
the history of the times other than that here con- 
tended for ; since there is no distinction in the 
privileges ('^ consuetudines," or ** libertates") 
granted in the case of a manor from those com- 
prised in such grant of another district. Of this 
an instance appears in the grant of the hundred 
of Hornemere ; ^ and the only effect of the ere- 

^ And we find tbat all conquerors have converted local ju- 
risdictions into mere tax-courts. Savigny shows that this 
practice was widely adopted by the Romans, and that, from 
bad to worse, the provincial senate became at length a thing 
to be avoided by all provincials who had wealth to lose, so 
that the acceptance of the office of senator was forced upon 
slaves as the price of their freedom ; and the despised Jews, 
heretics, and public criminals, were made the instruments of 
exaction, and scarcely benefited by the change of station, each 
officer being responsible for his successor, and private funds 
being available to the state for the making good the levies to 
the last penny. 

3 ** Habban and Wealdan" is a very usual form of the 
'' habendum ;' while the title of the donor, or quality of the 
property, is expressed generally by *' Terra Potestatis meee ;" 
while the relative term of "Tributaria" is used by the old 
writers (Dugdale's Monasticon) in referring to these gprants. 
As to the grant of Hornemere, the original grant of Edward 
the Confessor is given in the before-quoted M. 8., p. 129. 
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ation of such separate jurisdiction was the sepa- 
rating a peculiar community from the judgment 
of strangers, or of a caste who could not be their 
peers. 

In the mean time the constitution of these 
local courts points to an early era in the 
Saxon epoch as that of their creation. By the 
modern law* it is doubtful whether he who ap- 
points to the oflSce, which is now a subordinate 
one, (that of steward,) can preside at the general 
court at which the steward may preside ; thus 
evidently pointing to the former, or chief oflScer, 
as a creation of a date posterior to that of the 
taxor or steward ; and while it is held necessary 

Edward Kyng gret Herman BiBchpp Harold £orl and 
Godric and alle his thigenas in Bearrucshire freondlich in cyde 
cop that Ordric Abbud and eal his hired in Abbendunes 
mjnstre bi minre unne give frigilic^ habban et wealdan Hor- 
nemere hundred on hyre agene andwealde on acere worulde 
and spa that nane scyrgereif odde motgeref thar habban ane 
socne odde gemot buten this abbades agene haese and unne." 

That is to say, — '* Edward the King greets Herman the 
Bishop> Harold the Earl, and Godric^ and all his thanes in 
Berkshire friendly on this wise, that to Ordric the Abbot> and 
all his congregation in Abbingdon Abbey, by my consent I 
give freely to have and wield (or possess) Hornemere Hundred 
for their own possession for ever, and so that no sheriff or 
mote-reeve there shall have any court or assembly but only 
this abbey at their own order and will." 

4 See Coke {Cop, 124, 314, &c.) Watkins {Cop, « Stew- 
ard.") 
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to the existence of the community called a 
Manor^ that there should be two ^' men^" as 
distinguished from the villani^ or general class 
of manorial tenants, it is not essential that there 
should be such chief or lord, and if there be, it 
is not to be questioned whether he hold that title 
by right or wrong, nor for what terms, nor whe- 
ther the lord be lunatic, his acts being equally 
binding in all these cases. 

This state of things clearly points to a pre- 
existent community left to the enjoyment of 
their own institutions^ but reduced to the order 
of subjects by the introduction of a taxor ; while 
in their neighbourhood men of the conquering 
tribe preserved their personal rights and insub- 
ordination to all but the judgment of their peers.^ 
Or if this consequence be denied to the circum- 
stance of the steward's authority being more 
permanent and more indispensable than that of 
the lord^ at least the apparent absence of any 



^ By the laws of Edward the Confessor it is enacted or 
declared, that whoever are not in a district with its peculiar 
sacy 80C, team J &c. shall be amenable to the common jurisdic- 
tion of the hundred, wapentake, or shire. In one of the Nor- 
man codes the subject is thus disposed of: — 

" Omnis causa terminetur vel Hundredo, vel Comitatu, vel 
Halemoto, soccam habentium, vel dominorum curiis, vel 
diversis parium, vel certis agendorum locis adjacentibus. 
(U. Hen. I. ix.) 
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controlling resident authority above the stewfird 
is explained^ in a degree highly satisfactory, by 
a reference to that early state of national law 
when the "customs" of the place meant the 
mulcts payable to t^ Exchequer, or its dele- 
gated court. This also explains how the invent- 
ing the right to these, customs in a local pro- 
prietor who controlled the steward, or retaining 
them in the crown and its tax-gatherer, were 
methods indifferently acted upon in the grant of 
the manorial, or copyhold, or customary territory. 
Thus in the Laws of Henry I. (c. xix.) " Oni- 
nium terrarum quas rex in dominio suo habet 
soknam pariter habet. Quarundam vero ter- 
rarum maneria dedit^ sed soknam sibi retinuit 
singularem et communem. Nee sequitur sokna 
regis data maneria, sed magis est ex personis/' 
To examine now a few expressions which may 
bear out the idea here set up, or expose its 
fallacy. The words " Manor," " Baron," '' Ho- 
nor," will throw but little light on the subject of 
a Saxon institution, for these were all introduced 

^ In the case of Canterbury^ Huntii^doii^ Norwich^ and 
Dover, among many other examples in the Domesday Book, 
the jurisdiction or customs^ and other rights of superiority, 
are divided. There is an instance^ in the Cottonian M. S,, 
C Claudius" 9^) where in a grant by King Egbert, a. d. 835, 
the fine for stealing and murder is divided between the king 
and the grantee. • 
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by the Conqueror.^ As to the last of these we 

I 

may observe, that in the Roman provinces a 
class^ ^* Honorati/' were acknowledged : these 
were such as had borne oflSces. {Savigny, Hist, 
of Rom. Law in the Middle Ages, cap. 2.) 
William the Conqueror, in his first procla- 
mation to his English subjects, stipulates that 
his ^^ honores" should be maintained. We have 
in the '* honor ,** or lordship or district of 
manors^ and in the castle or ^' caput honoriae/* 
the functionary of high trust and his strong 
hold, the champions and keys of the kingdom : 
of these, William, as lawful successor to king 
Edward, claims the surrender. If we remark, 
that the tax-paying county of Rent was governed 
by one earl, (Earl Godwin's resources may be 
accounted for from his peculiarly lucrative 
charge,) and boroughs were safe under their 
*^ defensor,'' (which was the name of a provin- 
cial Roman officer,) the neighbouring earl, we 
should expect to find, as we see, the third spe- 
cies of territorial or local taxes supervised, and 
the subject community protected by the lord of 
the neighbouring castle, and thus we fill up the 
place of the steward's superior, by the lord of 
the honor. 

7 See Spel man's Glossary. 
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As to the word ^* baro''^ — this, in the 
epoch of the Norman dynasty^ appears to be 
used indifferently for soldier and minister of 
the Crown : that it should occur in the con- 
stitution of the Court of Exchequer^ an instito- 
tion of the Conqueror^ and also in that of the 

^ It need scarcely be obserred here that the word *' Baro," 
for man, occurs in Cicero and Persius. Varon, in Spanish, 
and Barao, in Portuguese, have the same signification. The 
word *' Haronia" is a term for house, or particular houses in 
London. '* Barones," for burgesses or citizens, occurs in the 
mention of Warwick in Domesday Book, and in the charter 
or confirmaiion of privileges granted by William the Con- 
queror to the city of London^ '* Barones quinque portium et 
omnes alii portus habeant orones libertates et liberas con- 
suetudines," occurs in Magna Charta, cap. ix.- Of the Ex- 
chequer we are told — '' L'eschekier est un place quarre que 
solemment est ordein par le prou (profit) le roy au deux 
chevaliers deux clerks out deux hommes. Les deux chevaliers 
soluent estre appelles deux barones pur afiPerer les amercie- 
mens des counties et des barons ct des tenants counties et 
barons cy que nul ne fut aifere forsque par ccs piers. — (See 
4 Instit. 103, and Home.) These particulars of the Exche- 
quer are not dissimilar from the characteristics of the ^^ Lords' 
Court," in the manor or some manors, which has its name 
from baron, and requires the presence of two men. Whether 
this court were an institution of the same era, when so many 
new manors were created, a fact apparent in the Domesday 
Book, cannot be now determined : it is difiicult now to sepa- 
rate the origin of Court Baron and Customary Court, but of 
the former there appear no traces at the Saxon era. 
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manor courts and under nearly similar circum- 
stances^ will lead to a notion of a Norman crea- 
tion in both cases. 

The word " Manor'' is the most question- 
able. The authorities for its derivation seem 
to be balanced between ** mesner/'^ to ma- 
nage ^ and ^^ manens/' The former of these 
explanations is too loose, where do we find 
the manager by a title conformable to this de- 
rivative ? But without guessing at every ex- 
cuse for the alleged meanings let us try the 
other. The word ^^ manens** occurs in the 
grants of customary lands, as descriptive of 
portions of land in quantity, (it is generally 
supposed,) or in some quality of so generic a 
nature as to account for the occurrence of this 
word, in the majority of instances, to the ex- 
clusion of all other terms for particulars, except 
those used to denote the locality. ^* Terram 

9 If we consider "mesner" as applicable to the demesne 
lands, ivhich in the Abingdon Records are described as 
** terra in dominico victu monachorum," and more frequently 
as simply " in dominio^" or " in domincio/^ ive shall perhaps 
be inclined to trace " mesner" to *^ demesne" and "domi- 
nium/' which is the old class word of the code, distinguishing 
the right of the superior from his farmer or usufructuary. 
An instance has already been given from Domesday Book^ 
(Norwich,) of this class of farmers or slaves, in the expres- 
sion — ^' Ita dominicius erat nt non potuit alias ire neque 
homaguin facere sine ticentid.^' 
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decern (or as the case may be) manentiuni," 
occurs in the description of the abbey lands at 
AbbingdoD several times in each page. After 
consulting authorities^ which it would tire the 
reader to report, the simple explanation in Dii 
Fresne's glossary appeared most conformable to 
the truth. ^' Manentes. Inquilini, coloni. Sed 
propria manentes sont (inquit Runfredus qui 
sub Frederico II. vixit) qui in solo alieno 
manent in villis quibus nee liberis suis invito 
domino licet recedere. Isti prsestant aliquando 
certos redditus et prasstant certa servitia. Item 
^ manentes' appellantur qui triginta annos in 
solo alicujus supersederint^" &c.^ This ex- 
planation of the word^ from an authority con- 
siderably in advance of the date of our Saxon 
records^ must be taken with some allowance for 
the intervening period of revolutions in society. 

1 I have observed in this Cottonian MS. two iastances in 
which " manentium/' directly or indirectly, denotes quan- 
tity ; one is of the date^ a d. 687. *' SupptUatiotie manen- 
tium XX ; the other of the reign of Canute, a. d. 1002, 
*' duorum videlicet manentium quantitatem.'' But one, if not 
both, of these examples, like the admeasarement of ease- 
ments, " sicat ad terram daorum manentiom pertinent," given 
in another part, may indicate a share of the waste or common 
territory of the copyholders, as well as any general name 
of standard measure. There are not sufficient instances even 
of these dubious expressions, to warrant Mr. Turner in sup- 
posing ^' manentes'* applicable in the latter sense. 
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The above description would make the ^ma« 
nentes'^ of a servile caste^ but in the same page 
of the glossary we find ♦" Consilium Cloves- 
hoense^ a. d. 822. Terra 100 manentium — 
Retenti sunt enini tres manentes de praedict^ 
cooditione et liberi 47 masientes/^ In another 
document — '' Tradidit casam suam cum curti- 
fero suo et territorio et manentes 9 cum colonis 
et aliis appendiciis snis.'' Again^ Gregoriud 
of Tours, de vita patrum^ c. u speaking of some 
emigrants^ says-r-^^ Relinquentes hoc habita- 
tionem quod expetierint ad villas manentium 
sunt regressi." This expression^ ^^ villas ma- 
nentium/' implies districts taking their title or 
class from the manentes^ and not places iia 
which were stragglers or (to use a phrase of 
the backwoods) ^^ squatters,*' while the word 
" villa," which, after the conquest, is often su- 
perseded by '' manerium," and which by our 
text writers is allowed to be the proper syno- 
nym for ^* manor,*' more closely connects the 
passage from Gregorius, with the more precise 
meaning appropriate tp villa, viz. a district of 
houses or families under a separate jurisdiction^ 
{v. g. the " Priborg.'*) *^ Unam villam intra 
civitatem Doroverniae et ad illis pertinentfa 
xxiiii. jugeras, tamen in duobus locis in Doro- 
yqrnias civitatis intra muros civitatis x JMgi^ra 
cum viculis prsedictis et in aquilone xiiii jqgera 
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histis terminibus circumjacentibus/' &c.— Cot- 
ton M. S. ^' Augustus" 2, 29. See also Spe]* 
man — Voce *' Hamlet." 

From the Abingdon Rolls^ in the Cottonian 
MS. (Claudius c. ix.) w^ find that the above re- 
lation of ^^ manentes** and " villa'* is confirmed. 
In the Domesday-book^ the words ^^ manent'^ and 
*^ manentes" are of uncertain import ; it would 
be dangerous to attach a technical meaning to 
^^ Quicunque manens in villa (Dover,)'' who 
is described to be free from toll throughout 
England^ if he pay those due as of the borough 
of Dover : or *^ Eyre/' (Suffolk,) ^* manent 
qninque burgenses/* these five burgesses being 
described as occupying the market : Eyre is 
afterwards described as a manor : nor perhaps 
are we to be more astute in reading ** Homi- 
nibus in ecclesiae possessionibus in dirersis 
locis manentibus multas inferebant injurias^" 
where the monks of Abingdon are deploring 
the excesses of the Conqueror's Norman bands. 
(Cott. MS. Claudius, c. ix. 134.) 

In reading through the Abingdon Roll in the 
above volume of the Cottonian M.SS. the fol- 
lowing observations occurred. The word " Man- 
erium" is never found in any of the documents of 
a date prior to Domesday Book. The word 
*' Manentes'' is used in almost every grant cum 
sac et soCf Slc. until the era of confusion imme- 
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diately preceding the establishment of Cnute or 
Canute on the English throne : in the documents 
of the reign of Cnute it occurs but twice ; in the 
grants of Edward the Confessor which are all in 
one form, or nearly so, the word is resumed, but 
in the grants of this reign, and in the Domesday 
Book, Mansas and Mansiones occur as fre- 
quently as ^^Manentes," and as of the same 
import. In the next place, tbe recurrence, in 
proper names, describing the parcels, of words 
ending with lea is very frequent. This (spelt 
sometimes lego) as also lowe and lawe, seem to 
point to a district of foreigners, that is^ of sub- 
jects attached to the lex loci, not admitted to 
the proud distinction of personal right enjoyed 
by the conquering tribe who claimed, under the 
^^ common law," which they made and adminis- 
tered in the great open courts periodically as- 
sembled by the sheriff. This idea of a commu^ 
nity by territorial, as distinguished from personal 
right, is shown occasionally in the description of 
these districts of manentes or mansas. Thus, 
'^ Quatuor mansas in communi loco" — Sanford, 
(M.S. supra, p. 130.) In this matter we may 
also refer to the above quoted passage on the 
Laws of Henry I. ^' Soknam singularem et 
communem," translating it, *' the jurisdiction 
over individuals and over a territory," though 
the expression is susceptible of another inter- 
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pretation. The fullness of description of the 
^ parcels,'' where the conveyance embraces a 
considerable number of ^^ manentes" is remark- 
able at so early an era as the middle of the 
seventh century ; when the parcels are of less 
considerable extent, ' the usual description is 
^'terram — manentium in eo loco quern Ruricolae 
appellant ;" and the appurtenances in this case 
are somewhat defined by " sicut ad terram duo- 
rum manentium pertinet/* The reclamation 
against waste by the crown, committed at a con- 
siderable interval previous to the remonstrance, 
is not of unfrequent occurrence.^ The descrip- 
tion of the community is *' ruricolae,'* ^^ indigenae," 
" rustici," and in what may be called the Rent- 
roll, or summary ^' pagani'' occurs, of which last 
word it may be observed, that it was used in 
the Roman classics as descriptive of a civil (dis^ 
tinguished from military) colony. 

In the earlier of these documents there is a 
special release of all king's taxes and all juris- 
diction of the sherif, which are mentioned by 

^ See the M.S. p. 102, 103. Of these charges of waste an 
instance occurs alluded to before, (M.8. p. ]03.) '' Illias 
cenobii possessiones venatores atque aucupes regis ft^quen- 
tare earumque incolas passim pra^dari ac si licitum foret in 
consuetudinem sibi usurparunt." The building of a house on 
the abbey lands is also reported as one of the encroachments 
calling for compensation. " ' •"• '- 
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the expressive terra *^ regia exactio/^ ''durissima 
servitus regura,'* ^* nee rex suam partem re- 
quiret, " ab oniDi servitute et exactionibus fisca- 
Hbus magnis et modicis notis et igDotis taai 
regis quani principis et mii^istroruni atque ex- 
actorum exceptis poutis et arcis constructione et 
expeditione contra hosteni/' which last is a 
customary exception in the releases of tribute in 
these grants from the crown. (See pages 104, 
141.) 

Mr. Sharon Turner, (Anglo Sax. vol. ii. p^ 
548,) has given instances of the price of the 
^^ terra manentium,'* and parcels of land by 
other name ; and has remarked that the differ- 
ence of amount is unaccountable : in the instances 
he gives of the ** terra manentiura," it is re- 
markable that the sale which is at so dispropor- 
tionably larger a price than the others is a quantity 
of land '^ duarttm manentium/' while the others 
are respectively of ten and twenty manentes. I 
should presume from this circumstance that in 
the latter cases it was a sale of manorial privi- 
leges, or " customs/* and in the other, of the 
fee simple of the land, which had been, of old 
time, manorial, but then separated and held as 
frank tenement, or socage land. In the royal 
grants in the Cottonian M.S. there is a great 
deal of recital as to intention or motive of the 
grantor in making the grant; but it is not un- 

£ 
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frequent that a valuable consideratioQ was giyeu 
by the donee^ iuFhich is often expressed ^' pro 
amabili pecunia/' In a grant by Kennlf, A.D. 
811. The land of 310 manentes is given for 
^^ 120 libras pecuniae. ^^ Una villa" is given 
for iiii ai^enti. (Cotton^ ilL.8. Afigtatus^ ii.29.) 
In the Appendix to fiede (p. 770,) there is an 
exchange between Bnrgred^ king of Mnrcia. 
and one of bis subjects ; the king gives *^ duos 
manentes/' and appurtenances, the other gives 
^^terram quinque roanentium^" with eight oxen, 
fifty hogs^ two hundred ^^ segetes cum stramine 
toto,^' thirty bushels of barley, and four hundred 
^^ seclos in argento puro." In this latter grant it 
is declared that the land is ^^ liberatam in unius 
hominis diem;" the expression by a comparison 
with such as are found in use relative to the fee 
farm tenements, (especially those held of the 
crown,) appears to signify a conversion of the 
customary to the estate at fee farm, payable to 
the crown or earl, valued at, (I believe in this 
instance,) the board and lodging of one man at 
certain periodical visits for one day, but this in- 
terpretation is only given on a recollection of 
some passages in ancient authors on the fee-farm 
to which I have no references by me at present 

Putting together these particulars relative to 
the ^* manentes'' of Abingdon, they appear, un^ 
less where described as liberated, to have beep 
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subject to pay certain tribute and '^ cnstofns^' 
to the king, which were cm the orle band very 
onerous to the occupant^ on the other very lucra- 
tive as things *' a prendre/' and the subject of 
grants which at this era were made by the 
Crown, and frequently for a pecuniary conside- 
tion, ^\Ac\i bore a very inconsiderable propor- 
tion to the value of the fee simple. It also ap- 
pears that these grants from the Crbwn were 
made with a release of the king's part, and of 
the exactions of the sheriff or his subordinate 
officer, only subject to and reserving the ancient 
tax for supporting bridges and castles, and the 
necessity of military service in case of invasion, 
or perhaps intestine war among the Saxon states. 
It further appears, that in matters of bodndaries 
and waste a jealous attention was preserved in 
the grants which were quoted on occasions for 
effectual reclamation ; and that they are fre- 
quently expressed to be, and it can be gene- 
rally implied with ease, that they belong to a 
commune or district having its owh law, and 
that in the grant of the Manentes the full and 
complete ^^ customs ' were appended. 

It remains to fill up what is wanting to an ac- 
curate idea of a manor or district of subject 
manentes, as borrowed from the foregoing 
sources, by inquiring fdrther into the state of 
society at the era of our Saxon government. 

e2 
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It woald encumber the sub^t to cite auttioia- 
ties in proof of the position^ that the Saxon in- 
stitations did not differ in substance nor name^ 
as to most particulars, from those of the conti- 
nental states of contemporary dynasties. Houard 
in his ^^ Goiitumes Nof man-Anglaises/' proves 
this by comparing the codes of Alfred^ Ina^ 
Edward^ and other Saxon podes^ with those of 
the Franks, as well Capitularies as earlier codes. 
The close relation of the Saxon princes with 
the continental courts is also a matter of history, 
to mention no other instances, Egbert vfas long 
a sojourner in the court of Charlemagne. 

We must be fortified against any discredit to 
be thrown on the doctrine here attempted to be 
illustrated, from objections that the system con- 
tended for is not pointed out by certain names 
of a known import^ connecting the times in which 
they occur with the preceding Roman era^ and 
pointing out clearly the change in the circum- 
stances of subject land-holders on the irruption 
of the barbarians. Savigny, in his History of 
the Roman Law, at that epoch, declares that 
the Saxons were more barbarous than the other 
tribes, and more thoroughly destroyed the 
vestiges of ancient civilisation and Roman in- 
stitutions. If, however, the observation of a 
foreigner will not be allowed in derogation of 
our national wealth in antiquities, we have this 
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ftrrtfeer plea for oar insuificient stock of proofs 
df our doctrine; viz. the irruption of the Danes, 
and their partial or temporary occupation of our 
territory, and the almost equally devastating 
scourge of the Norman conquests. These 
events are poinded out in the Abingdon docu- 
ments. 

It appears (Savigny, cap. v. pp. 255, 284, 
&c.) that the barbarians, on occupying the 
Roman provinces, shared the individual farms 
between their respective ancient lords and 
the new comers, who called their co-tenants 
of the subject caste *' hospites.^* In the exten- 
sion of their conquests they did not require 
always an addition of soil for settlement, (an 
instance of the conquest of the Franks over the 
Visigoths has been given,) or in the first in- 
stance, the province subdued might prove too 
large for general occupation in the manner de- 
scribed : in either of these cases the land left in 
its old dominion was held under tribute. This 
was the case in the south of France to a great 
extent, and this is the reason of the permanence 
of the Roman law in the south, as distinguished 
from the CoAtumes (or system arising out of 
the ancient variety of nations or castes with 
their distinct or personal right) of the north of 
Trance. Boulainvilliers (Etat de France, pt. i. 
)p. 51) points to this distinction as evident in the 
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mode of raising the pablic levies at a compara* 
tively tnoderD date. ^^ Les tallies se leveut en 
Fraace de deax manieres^ ou plutot elles sont 
et^es de deux sortes, les unes reeles et les 
autres personelles ; les premiers sont en usages 
dans la Languedoc et la Guienpe et les aatres 
dans la Generality de Paris et toate la reste do 
royaume. Quaqd lea tailles sopt reeles elles 
sont payees par certaines portions d'heritage 
qu'on nomme feux de cadastre," He then says 
these latter taxes were estimated by a scale re- 
vised every thirty years. The provincial inde- 
pendence of the Basque provinces of Spain 
forms perhaps another instance ; on the surrender 
of their eccentric jurisdiction (in the instance of 
Alaya, a. u. 1332) they became^ and called 
themselves ^' Realingos." Sir Walter Raleigh 
on Tenures, (Gutch Collectanea Curiosa^ vol. i. 
p. 58, Sic.) cites from Alvarez de Vascp^ a no* 
tice of a similar class-word in Portugal^ 
^* Beuengi/' or '* Reguli,** be calls them allo^ 
dial tenants, but it is difficult to determine what 
meaning he attached to the latter wprd. 

These instances, however^ do not poiqt out 
the case under qur view, Perh{ip9 the *^ Majo- 
ratus/' or ^^ Merindad,** in Spain^ may have 
been like our '' manorial district.^' Sir Walter 
Raleigh, in the above treatise, states, op the 
authority of a Spanish writer, that the tenements 
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under this title were free from service and 
rent^ and coald not be aliened. But this name 
is not satisfactorily explained in any of' the 
Glossaries^ nor have I been able to gather any- 
light from the '' Recopilacion ;^ (I could not 
obtain the " Siete Partidas ;) but Ducange 
cites from the ^^ Siete Partidas/' perhaps suffi- 
cient for our purpose. ^^ Merino'' is an ancient 
name in Spain, which means '^ Majoria," or the 
office of justice over any particular district, as 
^^ villa," or ^^ terra,** (tierra.) These are of two 
sorts, the one placed by the king immediately 
in place of Adelantado, called ''Merino Mayor," 
having equal power with an Adelantado, and 
others are placed in their charge by the Ade- 
lantado^ or Merino Mayor, but these cannot sit 
on causes out of their district. I have been 
desirous of saying so much on the ^^ Merino" 
as the peculiar custom of depasturing sheep of 
an union of great men, (the united flock being 
called Mesta,) on the lands of all individuals 
indifferently within certain districts changed at 
the different seasons of the year, which is the 
custom relative to flocks well known to us as 
the ^^ Merinos,** seem to be an encroachment on 
an ancient right, perhaps originally the same as 
our ^^ Lords' Waste" in manors ; and if this 
should be allowed, it might justify a suspicion 
that these Meriudades were ^^ honors'' and 
manors. 
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There is one other citation to be made' from 
the Spanish law, (*' Recopilacion, 6, Tit. xvii.,) 
^\ Behetria" is mentioned as a tax, ^^ alcavala/' 
or *^ tercia," and (6 Tit. iii. 1) it ia declared that 
if an '^ ^* Encortacion" dwindle from its comple- 
ment of occupants, the. district shall be placed in 
" BehetriaJ' (Poi^an aquel solar in Behetria.") 
I would derive " Encortacion" from In Corte 
(i. e. in Curia.) Behetria is of unknown ety- 
mology, (some deriving it from a Celtic word, 
meaning city,) but I think it sufficiently explained 
as a tax district, with perhaps '' law-day Sy' or 
Courts of local jurisdiction, partaking more of 
the Friborg of Alfred, or the new Manors of 
William the Conqueror, according as the day of 
its institution belonged to an era of liberty or 
oppression. 

However, Savigny shows, that in .the 5th 
and 6th centuries taxes were paid by the. .sub- 
ject Romans ' as a fine or composition for the 
peaceable occupation of such fkt-ms as had ifot 
let in the co-tenancy of *^ Hospes," and '* Man," 

3 In a passage from Marini, in Savigny's Hist. Rom. 
Law, cap. v. p. 288, we have the following illustration of this 
fact, (which he also further explains, )--^^ Liberas autem inli- 
bataS'portiones dictorum fundorum ah omni nexn fisci deviti 
po|Mili pribatiye et ab here alieno Htibus caasis controver- 
Mi^nibuaque omnibus necnon et a sorte harhari.^ 

Agaia, a Sanctio Pragmatica. '^ 8i qui etiam coUatorum 
per occasionem tributorum exactionis vel cujusUbtt oneris 
praetextu laesi esse noscuntur." 
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(^^ Honio," Aremati, Aleman, Rachinburg, Rico 
hombre, &c., all of the same import, varying 
with the stock of the conqueror, according to Sa- 
vigny,) who had field wide enough to expatiate, 
^* an ample ^^ loos/* of allodium, without intru- 
sion on these reserved districts. Perhaps I shall 
be allowed to claim a meaning in conformity 
with the system here advocated, viz. of an iso- 
lated territory held by the old occupants, for the 
following quotations from the Abingdon Rolls. 
Grant of Kenulf, a. d. 81 1. The land or tribute 
of 310 manentes is given for a sum of money 
(120 libras pecunise, &c.) with which ^^ redemit 
jam agros a servitute collocatas a manu extrane- 
orum.^' * This I take to be a redemption of the 



* Many writers (Turner, Houard Coutillmes Nor. Angl.) 
have been staggered by the fact of the compensation for 
offence against a Biiton^ his weregild^ &c. being higher than 
that payable ior the same against Saxons ; and some have 
conjectured that thiB arose from a desire to preserve the rem- 
nant of the ancient possessors of the soil in their old localities, 
But Savigny places this in a clear light in a Comment on a 
Law of the Francs. (History of the Roman Law, cap, iv. 
p. 186.) He shows the reason of this disproportion to be, 
that the line is divisible into portions, that paid to the state^ 
and the other to the family of the injured ; but in case of a 
si;ranger who could have no family recognised by the common 
law, the fine was all paid to the state. Therefore, in the one 
case, the whole fine is mentioned in the law; in the other, 
only that portion payable to the state. 
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land-tax or fine. Again, in a grant of Egbert^ 
A . D. 835^ confirming ancient liberties^ the king 
declares waste shall not be committed by officers 
of the crown, that the ancient laws of the place 
shall be observed as to Weregild and other 
charges, and ^^ similiter de bereditate peregri- 
norum id est Gallorum et Brittonum et horuro 
similium/' But however scanty these instances 
of the ancient people in the grants of territory, 
notice of them are not omitted in the laws : by 
which it appears that every encouragement was 
given for their remaining on the soil. 

Lastly, it is worthy of observation that a 
state of local customs which in North France 
was clearly ^aceable to a variety of races 
(of the conquering tribes chiefly) of its early 
settlers in the fourth and next succeeding 
centuries of the Christian era^ is also in ex* 
istence in our own country, we having Gavel- 
kind^ and Borough English^ and Norman 
tenures sprinkled through almost all our coun- 
ties. In a former note some places beyond 
Kent having the gavelkind tenure were noticed : 
if more abundant cases of the same form of suc- 
cession to property are not to be found that may 
be partly accounted for from the mischief of this 
variety of laws having been felt and met by a 
decfsion of the Courts {See Robinson on Gai)eU 
kind) disallowing the Gavelkind tenure from 
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being alleged in upland towns beyond the county 
of Kent. Now in Gavelkind the Roman law of 
forfeiture for treason, and not for any less crime 
or felony^ and also the equal distribution of the 
property of the deceased among all his children, 
the system of allowing the full age or completion 
of status civiljs to be at fifteen years of age, the 
share of the husband and wife in the other's 
property respectively on survivorship : — all these 
are institutions of the Romans^ which is a truth, 
indeed, generally allowed by text writers ; but 
the institution here is erroneously attributed to 
tbp agency of the Romish clergy : such customs 
took root before periods of time elapsed which 
were necessary to give a place to the Church 
among our rude ancestors. The custom of ^^ Bo- 
rough English *^ (whether the word Borough here 
belonged to the meaning of town or frankpledge) 
is not a mode of inheritance recognised in the 
early Saxon Code, (See 1. 38,) which seems to 
have followed the Roman Law : it appears rather 
to have had its origin in the aversion of those 
free and warlike tribes to a city life, (or to the 
admission of territorial subjection and limitation 
of personal right of the manor,) a feeling which 
is traceable in the custom of adding ^' habitator ' 
to the name of any Saxon (or other barbarian) 
resident among the subject townsmen ; while his 
own peculiar designation was '^ Saxonica lege 
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vivens/* without reference to locality, (Savigny 
Hist. Rom. Law, cap. v. p. 251,) such base 
possessions fell at his death as a waif or estray 
to the wealc child in his house, the casual occu- 
pant of goods forgotten by the other children, 
who took the allodial patrimony as their own by 
a law which forbad their father to alienate his 
allotment. We 6nd this anomalous mode of 
succession even in Monmouthshire, (Pincarn,) 
bordering on the Welsh Gavelkind kingdom. 
On the other hand we find Gavelkind at Stepney, 
at Hackney, at Kentish Town, Highbury, and 
other manors in the metropolitan district 6f the 
Anglo-Saxons. The explanation of the origin 
of Borough English given above (and generally 
admitted in the Text Book) is further exem- 
plified by a mixed custom in many manors, 
(Keunington, Battersea, and Dorking, in Surrey, 
among other examples, in Watkins' Appendix,) 
by which the succession falls to the youngest 
son, and in default of sons^ to the daughters 
equally, intimating that the old Roman law was 
only broken in upon by the casual circumstance 
of a son having been in the occupancy while all 
his brothers of riper age were settled in, or in 
search of, a more independent inheritance. In 
the Danish counties, of Norfolk, and those ad- 
joining, the prevalence of the system of pritne- 
geniture marks the precarious tenure of the 
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possessions at the era of the origin of this cus- 
tom^ when military service was not one of the 
three ordinary and light imposts^ and calculated 
for the casual exigence upon an invasion by 
foreigners, but when the only safe home was 
the castle or the camp, and the liegeman left the 
lure of conquest to his successor in the ranks, 
whether that were his son or (on escheat for 
want of heirs) a new servant provided by his 
lord. ' 

It may be remarked, that in the varieties of 
succession in Manors, the widow was generally 
provided for in an uniform manner, according to 
the institution of the Code and Novels of Jus- 
tinian. To close this attempt of filling up a 
chasm in our history of the law, a few etymo- 
logical points are subjoined in the note/ 

^ By the Burgiindian Code, primogeniture is to take place 
as to gifts from the king : in other cases the patrimony is 
subject to equal partibility. This will account for the general 
change from equal partibility to primogeniture here at the 
Norman conquest, wben Allodium ceased, and all land was 
said to be held of the king. 

6 With the exception of *' steward," of which the meaning 
has been given before, and *' heriot/' which seems derivable 
from "A^er," the army or "herr,** a chief, and was, (see 
Tacitus. Germ.) a most ancient custom of g^fts made from 
the inferior to the superior in rank ; in the instance of the 
kvngy paid to him by men of all ranks ; with these exceptions, 
and there may be a few others, all the technical expressions in 
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uiUge iti the Cuitdmary eotirtd are eftber of an origin uttei'ly 
unknown, (and frequently of a form quite anomalous and 
plainly corruptions,) or they are distinctly Roman. 

'^ Curia/' as explained by Houard, (Coutiimes Norman 
Anglaises, p. 21 1^} was distinguished from the kail, or place 
of assembly, of the ^* men," that is^ the batfbartans^ who dis- 
dained other appellation^ '' Cuila/' then, was the domestic 
meeting-»p]ace> whether of the king's ministerial grandees, 
(called sometimes '* Huscarles^") or of the Twelfhinder's 
or Thane's slaves ; it was also the retained name for the 
public meeting of the Romanized British communities. 

" Audit," from '' Auditus." So " Audiencia," and 
•* Oidores," fn SpanMi, atid " Baro" is also a term from 
the Roman classics, as before taentfoned> but appe&rs to 
have been of late introduction, (at the Conquest,) into- cus- 
tomary coram unttiesw ''Virga,'' the emblem of possession, 
" Forfeiture," i. e. forisfactura, " Fine/' i. e. " Finis, *' Quit 
Rent/' ''Surrender/' "Presentment," "Villanus/' are all 
obvious in thert meaning and origin. But there are Sdme 
words of freqaetit dcciifrence in the Roils which ha^e Devc'r 
been explained^ and appear of no certain etymology. " Airs" 
and "Airs Court/' "to air," mean respectively the tax for 
pantiage^ or waste for hogs, payable to the lord or steward, 
by all copyholders, who use the privilege of the waste for 
hogs, and the court or periodical collection of the tax^ and 
the payment of the tax. See the customs of Fram field and 
M^yMd.—Watkin 8 Appendix, p. 283, 293, &c. The usual 
payment for *' airs'* is one penny per hog, if it be a " full 
maste year/' and one penny if otherwise. I would set down 
'* airs" to (bs, ceris, 

" Assart lands" is explained in some of the glossaries as 
'* ploughed lands," or land newly broken up. Its origin ia 
probably exarata. (See Watkins, 2, 296.) 

" Pardingi villani et cocsetti et ejusmodi viles vel 



68 

inopes*' occurs, two of which class words are difficult to 
trace. *' Pardingi" I would derive from " Praedium/' with 
the adidition of a very usual termination io the old Norman 
law. 

^^Cocsetti" occurs also in the form Coss. leute^ as two 
words> the latter meaning ^ people/' A guess at tlie mean- 
ing of ^ Coss/' would stop at the word '* Consooiati." 

The words for measures of length, which occur in the 
Monkish records of Saxon times, seldom appear in the Cus- 
tom or Court Rolls. Instead of ''hide^" '^mansa,*' ''cas- 
sata," and '^ camcata/' we have among others, ** yard/' or 
^'yardland/' Yard/aiuf is distinguished from ''Shareland." 
( Waikins ii. 290.) There is an expression agreeing with this 
in import, ^^ Neatland." (Spanish neto, i.e. simple, distin- 
guished from mixture or share.) ^' Neatland" was also 
called '' Outland" and '' Yokeland." (Reference to these 
terms has been made before, see also '^ Yokeland" and 
'' Inland*' contrasted. 2 Walk. 373.) I am inclined to 
think the Tardland was the Roman ** Actus Quadratus,'' or 
half acre, being one hundred and twenty feet square, and the 
side being the distance of a legal furrow ploughed without 
stopping the team, hence called " actus.'' *' Yard/' therefore, 
(as well in this shape as the Saxon, or so called Saxon,) 1 
derive from Qaadratus^ Yoheland would express the circum- 
stance of the work by a yoke of oxen, and outland seems 
expressive of some circumstance, in a very early state of the 
manor, when new patches were added to old tenements, or 
new tenants, (perhaps children of the old,) were accommo- 
dated from the waste in the limited proportion of half acres, 
or these half acres might in ancient times have been the 
portions of Bordarii or Cottars, a semi-servile class, or slaves, 
in the ancient German fashion, which has been explained 
from Tacitus. 

It is probable that the termination ley, or lowes, or law, 
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in the names of towns has been lost in a great multitude of 
instances. Kentish-town was originally called Canteloves^ 
and, as before mentioned, preserves traces of the Gavelkind 
tenure. " Leylands" is an expression which I have often 
met in practice in the abstracts to title of copyhold lands ; 
these I have no doubt were originally on the boundary line 
of the customary lands. It is remarkable that the boun- 
dary river of the divided province of ancient Essex^ is caiied 
the Lea. 

The expression, curtesy, or "courtesy of England/' is re- 
markable, especially if '' curtesy" be derived, as is generally 
supposed, from " curtes,'' (or the members of the Curia,) 
there is no other instance where the Curia is recognised as 
a law-making body for England^ but only as protector of 
local customs. The institution or custom of courtesy is 
found in many of the barbarian codes of the continent; and 
it is probable that like Borough English, it took e£Pect in 
copyholds chiefly, as to lands held there by in-purchasing 
Saxons. By the Roman law, [Code 476, 725. Novell 53 — 
6, 117, c. 5, 61, 6,] the husband surviving was entitled to 
a share of the wife*s inheritance only in cases of extreme 
poverty, the same state of circumstances admitted an equal 
claim of the wife on husband's property, if she were the sur- 
vivor, the proportion was one-third^ which was held as an 
usufruct if there were children^ if not, it was enjoyed with 
full right of property or "dominium." But by the Roman 
law> the wife and husband mutually succeeded each other 
in the inheritance after the ascending and descending 
lines. — (See Halifax Lectures in Civil Law, p. 61.) The 
absence of courtesy of England in the Gavelkind dis- 
tricts marks their Roman origin ; the Roman law, as to a 
third, for the wife or husband, instead of Saxon courtesy 
giving all, is found in many manors, and in a majority of 
cases the interests of the survivor are provided by an act inter 
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partes dntittg their joint lives, which was the more usual 
provision in the Roman law to which Martial has a pleasant 
altusion. {Epigr. ii. 53.) This is the practice in many manors. 
It is also to be observed that the strict law of wording the 
limitation in fee does not take place in copyholds universally; 
there are many instances where the older form has been pre- 
served, and the fee passes by, ''sibi et suis:*' among other 
instances are the manors of Obeltenham and Alvechurch. 
Manor of Alvechurch , Worcester, &c. — See Watkins Ap- 
pendix. 

As to the '^ Heriot>" there is little doubt of that being 
a Saxon institution, whether we derive the word from Her, 
(master,) " Heer" (army,) or ** Ehre,*' (honour) ; we may in 
fact find mention of it in Tacitus. 

** Mos est civitatibus ultr6 et viritim conferre principibus 
vol armentorum vel frugum, quod pro honore acceptum etiam 
necessitatibus suboenit* Gaudent praacipu^ finitimarum gen- 
tium donis quse non modo a singulis sed public^ mittuntur, 
electi equi magna arma phaleree torquesque, jam et pecu- 
niam accipere docuimus.'* — TacUus Oerm, lib, i. 

The words 'Mast, (or lathe,") and " rape,*' as district di- 
visions respectively in Kent and Sussex, seem to point to the 
subject state of the continuing Romanized Britons. '< Last/' 
in German, means a burden.- Rape, (see Dr. Johnson in the 
expression '* rap and run,") also signifies e^rachVm. 
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The question will now be put, of what service will 
prove this guessing and arguing from analogies and 
scattering of other proofs in confirmation of a doctrine, 
that manors were originally the districts of a certain 
extent occupied by the subject Romans and Britons who 
chose, or were permitted to reside in a Saxon kingdom^ 
in the enjoyment of their possessions, but subject to a 
land-tax ? This, perhaps, will be better answered when 
the origin of all the ruling decisions in abstruse points 
of copyhold law shall have been satisfactorily proved to 
be correctly stated in our Text Books and Reports. In 
that case I should answer, that there was no utility in 
this inquiry. But if, from the position in which the 
doctrine here contested for, places us, we are enabled to 
prove the falsity of some stubborn texts, and to give a 
more reasonable and easy solution to cases which those 
texts attempted to meet, then little apology will be due 
for all the awkward perseverance here exhibited in 
handling a heavy argument. ^* What ! are we to be sent 
to the Roman law for a solution of the question, can an 
estate tail be limited of copyholds ?'' such might be a 
suggestion arising upon our last remark. A moment^s 
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consideration of the premises here attempted to be esta* 
blished will suffice to dispel such a fear. The freedom 
of the Roman law, as to the limitation of estates, may 
have existed in the birth of this territorial custom-right 
What then ? The barbarian tax-gatherer, who had to 
exact a tax or fine once from every subject holding his 
ancient farms, made out his rcdl according to his notion 
of estates in land, he taxed the occupier, he taxed the 
heir on entry, if previous to the descent of the inherit- 
ance, a sale of any kind had taken place he could take 
the tax from the stranger, but when it was the turn for 
the vendor's heir to enter, and that heir claimed to ent«-, 
and tendered his fine, the steward or taxer must have 
admitted the heir because the Saxon's allodium could 
only be aliened during the ancestor's life, and so he de- 
termined the copyholder^s sale. (This state of ignorance 
appears the foundation of the rule of common law, that 
an estate for life is greater than any chattel interest,) 
and thus the custom was crippled at its birth, and the 
only cases of additional fines due on estates are those 
payable for more lives than one to the exclusion of all 
additional fine for remainders, to any fine on conditional 
surrender on mortgage, (that being the authorised doc- 
trine by custom of many manors,) or grants of rent- 
charge and the like. 

The correct rule as to the limitation of estates would 
be, that all such are permitted as are allowed of free 
and common socage tenements, since the Roman law 
did not prescribe the quality or quantity of estates 
which it was allowable to limit, nor does our Common 
Law limit them, except in certain cases, referible to 
public policy, which rules and statutes always have 
been construed applicable to copyholds, as well as lands 
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of other tenure. But, perhaps, some questions of this 
kind will be deemed to depend on that of Tenure. It 
has been asked, whether the statute, "QuiaEmptores,^ 
prevents the creation of manors, Mr. Wat kins com- 
pounds for a negative so far as manors, with estates in 
base fee, but not so far as manors in which copyholders 
are admitted in fee simple. 

Again, it has been questioned whether estates tail 
can be limited of copyholds. Now, if there be any 
soundness in the doctrine that copyholders were only 
held by a personal clientship, and not by tenure; (see 
remarks on " Commendatio^^ and " Defensor ;") or if 
it be true that the copyholders were allodial occupiers, 
then the question of tenure^ or that holding to which 
fealty and homage (according to Coke) are essential, is 
settled ; and the statute de Donis, if it comprise only 
tenements or land lying on tenure, cannot apply to 
them, but otherwise it may. If the statute of Entails 
do apply to copyholds, it would seem that a custom, 
contradictory to that statute, would be questionable; 
but if it do not apply, we have, in the limitation of 
the ^^Entail,^^ an estate for lives in a certain succes- 
sion to be dealt with on other principles. By the 
Roman Law, " voluntary contracts^ were rescindible 
at the will of the party. Limitations in tai] are called 
" gifts'^ in our law, and in the statute of Entails 
" Voluntas donatoris" expresses the same idea: in a 
customary district, the barring or cutting off the en- 
tail, or converting the estate into a base fee, and so 
aliening it would take place as a thing of ancient 
right : as to the reversion there would be another ques- 
tion, I cannot say whether the Roman Law knew of 
distant reversions (as this after a base fee,) but any 
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custom for barring the reversion would certidnly be 
in the spirit of the wholesome law against perpetuities. 

A further question is^ whether contingent remainders 
can be supported without trustees to preserve ? The 
answer must be in the aifirmative, the dnly obstacle 
being the idea of tenuce^ and the necessity of a tenant 
to answer the pr^seeipB of strangers. For the prooeed- 
ings in customary courts, or the Leet, are not in ac- 
cordance with those of Cbe Common Law ; the old text 
writers. Home, Bracton, iFitzfaerbert, do not pretend 
to define or limit the form of exercise of the jurisdic- 
tion. ^^ The little Bill of Right Close" may have given 
the court all the facilities of an action of ejectment or 
a trustee^s suit in Chancery. No disseisin is allowed in 
copyholds, the title is all on the Rolls, if the steward 
or other officer refuse to read them rightly, the common 
courts of law and equity are open to afford relief. 

As to the destruction of Dower. The Roman law 
accounts these dotales as voluntary, and rescindible ac- 
cordingly, of which facility the customs of most Manors 
afford instances. Questions have been sometimes pro- 
posed as to the effect of separating/ea%, by grant, from 
the copyhold lands, whether this would destroy the 
Manor. As long as a Court Leet ^ is appendant to a 
Manor, there will be in that Manor some perceptible ves- 
tige of the ancient personal client ship between the farmer 
and his lord, (" protectw," ** defensor,*") however much 
this protectorate has been restricted by Magna Charta, 
and other statutes, conferring the local jurisdiction on 

■ I 

* The jurisdiction of the Leet or Customary Court is limited 

by Magna Charta and by preceding Laws. (See Coke Instit. 

Magna Charta.) ' 
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the King's Courts. The Lord of. the Leet, however 
changed^ will be for the time being the defensor to whom 
fealty is due; but. the Copyhcdders and farms, the 
V common" or waste, and the tax-gatherer or steward, 
would comprise all the essentials of a Manor, which by. 
surrenders and admissions might be continued for ever. 
Whether the style of the territory should be " Manor," 
or ^^ reputed Manor," would hem question for all who 
chose to raise it, but the corporate or quasi-corporate 
body of Copyholders would in no respect be prejudiced. 

These are a few of many points which have induced 
much argument, and closed with much bold assertion, 
have cost large sums from suitors in the Common Law 
Courts, but have given few principles of decision. I 
have not given a bias to this inquiry so as to meet 
axiy such difficulties, nor have searched the books very 
recently to find the cases which appear to require a set- 
tlement on some recognised principle. 

I have only to conclude by suggesting, that if " Tenure" 
have no import as respects Copyholds, and if Courts of 
civil or criminal jurisdiction, concerned with the affairs of 
these, communities, be only casually comprised in aManor, 
(for they may be leither " Court Leet" within or without 
the Manor, or the auit.and service of the Copyholder 
may be due to the Lord of the Honor,) it would be a 
complete dissolution of the Manor if the original idea 
were restored, — ^thatis to say, if the " Lord" were re- 
moved, and his proprietorship in the " Customs" con- 
verted into a rent-charge on the community, with right 
of distress and escheat : and if the community were thus 
continued as a rural Corporation or Borough, under the 
Steward, subject to a scale of rents and fines, either 
fixed permanently, or re-valued every thirty years, or 
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at other interval ; and the members of this corporBti€m 
might be empowered to redeem this land-tax, or fines, 
and rents, and retain their right of common. 

Niebuhr, in his history of Rome, in describing the 
state of the public lands under the Roman republic 
compares them, as well to the ^* Pfahlburger" of Ger- 
many as to the Zemindary tenures of India. Of this 
latter class the following notice is extracted here from 
Miirs British India, vol. v. p. 410. *^ The possessions 
of the Ryots, whether individually or by villages, were 
hereditary possessions: so long as they continued to pay 
to Government the due proportion of the produce, they 
could not be dispossessed lawfully; they transmitted 
their possessions by descent, and had the power of 
alienation, and could sell and give away. At an early 
period of the Mogul history, a minute survey was made : 
of the land in this survey an assessment was made which 
was long regarded as the standard of what every field was 
to pay. Even when new imposts^ during the progress 
of the difiiculties and corruption of the Mogul adminis- 
tration, were levied, the Zemindars were bound to give 
a written schedule^ called ^^ Fottahs," to the Ryots, 
specifying the particulars of the assessment on <each in- 
dividual, and those documents were registered in the 
government accounts, and were intended for the protec- 
tion of the Ryot against the extortion of the Collector." 

It is well known, that under Lord Corawallis^s ad- 
ministration an unhappy ignorance of these tenures of 
the Ryots existed, and the Zemindars were acknow- 
ledged as lords or owners of the territory over which 
they were really only tax-collectors. 
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